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Specific Performance; Nature and Scope;! 
Scarcity Held Insufficient Basis for Specific j 
Performance of Contract for Sale of New j 
Automobile. — Plaintiff signed an agreement in 
January, 1946, with defendant automobile | 
dealer for the sale of a “new Chevrolet Sedan, • 
Color Black . . . Delivery 30-45 days or money j 
refunded, Price prevailing at time of deliv- ! 
ery.” At the same time he received a trade- ! 
in credit for his 1941 car, which defendant 
later sold. Plaintiff’s repeated demands for 
prompt delivery were answered with promises, 
but no delivery was made. He filed a bill in 
equity to enforce the agreement. Defendant’s . 
answer admitted possession of cars of the ! 
described type since date of order but denied j 
any agreement. The trial judge ordered spe- 
cific performance. Held, on appeal, that con- 
siderable delay in delivery is not sufficient j 
basis for specific performance of a contract . 
for the sale of an ordinary automobile. Dam- . 
ages at law are adequate. Bill dismissed. — | 
Poltorak v. Jackson Chevrolet Co., 79 N.E. (2d) j 
285 (Mas s. 1948). I 

Approved for Release bv NSA on 1 



Criminal Law; U. S. House of Representatives’ 
Committee on Un-American Activities; Service of 
Subpoena; Wilful Default; Statutes; Federal 
Jurors; Motion for Change of Venue; Apportion- 
ment Act of 1941 

1. Once the rule has been established that the 

creation of a Congressional Committee was 
within the constitutional powers of the Con- 
gress, It is neither the business nor the pre- 
rogative of a court to pass upon either the 
wisdom of Congress in setting up the Commit- 
tee, the private or public character of mem- 
bers of. the Committee or the propriety of the 
procedure of the Committee unless it trans- 
gress the authority committed to it by the 
Congress under the Constitution. 

2. To urge that a person who voluntarily appears 

before a Congressional Committee and is not 
only in the jurisdiction but the actual pres- 
ence of the Committee is exempt from sub- 
poena by the Committee itself is preposterous. 

3. The word “wilful," even in criminal statutes, 

means no more than that the person charged 
with the duty knows what he is doing. It 
does not mean that, in addition, he must 
suppose that he is breaking the law. 

4. In construing a statute, penal as well as others, 

the court must look to the object in view, and 
never adopt an interpretation that will defeat 
its own purpose, if it will admit of any other 
reasonable construction. 

5. The mere fact that appellant claimed in his 

letter to the Committee to have consulted 
counsel and that his failure to respond to the 
subpoena was the result of his own legal 
opinion based upon consultation with his un- 
named counsel is no defense to the crime of 
wilful default in falling to answer a subpoena. 

6. Jury service is not only a duty of citizenship, 

it is a right as well. Blanket disqualification 
for Jury service would operate as a bill of 
attainder on the many hundreds of thousands 
of federal employees throughout the Nation. 

7. To impute bias as a matter of law to the jurors 

in question here (employees of the federal 
government ) would be no more sensible than 
to impute bias to all store owners and house- 
holders in cases of larceny or burglary. 

8. A motion for a change of venue is addressed 

to the sound discretion of the trial court and 
in the absence of an abuse of discretion, the 
denial of the application is not error. 

9. The validity of the Apportionment Act of 1941 

cannot be attacked in a collateral proceeding. 
It presents a question political In its nature 
which must be determined by the legislature 
branch of the government and is not justi- 
ciable. 

No. 9597. Decided October 12, 1948. 

Before Clark, Pretty man, and Phoctor, Associate 
Justices. 

Appeal from the District Court of the 
United States for the iDstrict of Columbia 
(now United States District Court for the Dis- 
trict of Columbia). Affirmed. 

Louis F. McCabe, of the bar of the Com- 
monwealth of Pennsylvania, and Earl B. 
Dickerson, of the bar of the State of Illi- 
nois, pro hac vice, by special leave of court, 
with whom David Rein was on the brief, 
for the appellant. 

John D. Lane, Assistant United States 
Attorney, with whom Messrs. George Morris 
Fay, United States Attorney, and John W. 
Fihelly, Assistant United States Attorney, 
were on the brief, for appellee. Sidney S. 
Sachs, Assistant United States Attorney, also 
entered an appearance for appellee. 

2-23-2013 pursuant to E.Q. 13529 
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Frank D. Rekves filed a brief on behalf 'of 
tlu> Committee to Enforce the Fourteenth 
Amendment as amici is curiae, urging reversal. 

Bei,eoki> V. Lawson, Jr., filed a brief on be- 
half of the National Lawyers Guild as amicus 
curiae, urging reversal. 

Clark, J.: Appellant was indicted, tried 

and convicted under the style (to use the lan- 
guage of the indictment) of “Eugene Dennis, 
also known as Francis Waldron.” 

Since the identity of the appellant is well 
established for the purposes of this action 
and since his real name is immaterial if the 
conviction is proper, we shall for the sake of 
brevity refer to him hereinafter as “Dennis”, 
which is apparently the name under which he 
desires to travel at the present time whether 
it be a real name or an alias. So far as the 
actual facts as to the contempt involved in the 
indictment and trial are concerned there is 
substantially no conflict. 

The ease involves proceedings before the U,S. 
House of Representatives Committee on Un- 
American Activities, operating under House 
Resolution 5 of the House of Representatives 
of the United States, 80th Congress, bearing 
date of January 3, 19-17. To avoid repetition, 
it may be said that this Committee was origi- 
nally a special committee of the House com- 
monly called the “Dies Committee” which has 
since by repassago of the House Resolution to 
the House rules been continued first as a 
Special Committee, later by the House miles 
as a standing committee and finally by statute 
in the same category. It is now commonly 
known as the “Thomas Committee” following 
the general practice of reference to Congres- 
sional Committees under the name of their 
chairmen. 

►Since one of the chief points raised by ap- 
pellant is a general attack on the constitu- 
tionality of the creation of the Committee and 
of the resolutions, rules and statute authoriz- 
ing its activities, it may be said at the outset 
that it is the self-same Committee, operating 
under the same set of resolutions, rules and 
statute as has been recently passed on by at 
least two Courts of Appeals, and in two of 
the cases by the Supreme Court of the United 
States in denying petitions for certiorari. Sec 
Josephson v. U.S., 165 F. (2d) 82 (C.C.A. 
(2d), 1947), cert, denied, 333 U.S. 838 (1948), 
rehearing denied, 333 U.S. 858 (1948); Bar sky 
v. U.S., 1(37 F. (2d) 241 (App. D.C., 1948) 
7(3 Wash. Law Rep. 558, cert, denied, 16 U. S. 
Law Week 3370 (June 14, 1948); and Eisler 
v. U. S., — F. (2d) — (App. D. C., June 14, 
1948), 7(3 Wash. Law Rep. 1045. 

These cases were to the unanimous effect 
that the constitutionality of the authority of 
the Committee should be upheld, that the 
creation of the Committee and the matters 
confided to it for investigation were constitu- 
tional and lawful. Tills would seem to settle 
this question but since the appellant had 
devoted a large part of his brief to this sub- 
ject, his counsel on oral argument was, at the 
special instance of Justice Pretty man who had 
written the majority opinion in the Barsky 
case, indulged to argue the question again. 
This he did with eloquence and persuasiveness, 
fortified by copious quotations from magazine 



writers, pamphleteers, and even by some gener- 
al Expressions from some of the Fathers of the 
Republic which did not seem to bo in point. 
Nevertheless, he failed to convince any mem- 
ber of the court that the law as established 
by the three cases mentioned supra should be 
overruled. 

We therefore feel it unnecessary to discuss 
this question further except to emphasize this 
point. Once the rule has been established that 
the creation of the Committee was within the 
consitutional powers of the Congress (as has 
been well established by the three cases noted 
supra), it is neither the business nor the pre- 
rogative of this court or any other court to 
pass upon either the wisdom of Congress in 
setting up the Committee, the private or pub- 
lic character of members of the Committee or 
the propriety of the procedure of the Committee 
unless it transgress the authority committed 
to it by the Congress under the Constitution. 

Dennis was not originally a witness appear- 
ing l»y virtue of process before the Committee. 
He learned about the investigation through the 
public press. Thereupon, in the language of 
the sworn affidavit of his counsel (Joint App. 
p. 9.), he made “formal demand” upon the 
Committee for the opportunity to appear on 
behalf of the Communist Party. To this “de- 
mand” the Committee courteously responded 
that it would be glad to have Dennis appear. 
To this Dennis responded with a somewhat 
arrogant demand that he be granted at least 
two hours for his testimony. To this “demand” 
the Committee again replied courteously that 
it would be glad to grant him two hours. 

When Dennis actually appeared before the 
Committee, on March 26, 1947, he proved a 
recalcitrant witness. 

Being asked by the Committee for the 
usual identification, he refused to answer some 
of the questions directed merely to the question 
of showing his identity. He refused to answer 
questions as to the name under which he was 
born or as to when and where he was born. 
At this point a Committee subpoena was di- 
rected to be served on Dennis. Thereupon, ap- 
parently suddenly smit with the delusion that 
by some marvelous transition he had been ap- 
pointed to be the spokesman of all of the 
American people, Dennis ai’ose and shouted: 
“In the name of the American people, I hold 
this Committee in contempt.” But then and 
there Dennis was served with a subpoena 
commanding his appearance before the Com- 
mittee on April 9, 1947. 

These facts are recited only, as the back- 
ground of the service, of the subpoena. Ap- 
pellant was not indicted or convicted for his 
conduct in this appearance, although he well 
might have been upon proper citation. He 
was indicted and convicted for wilful default 
in answering a lawful subpoena. It is set out 
because one of the chief contentions of appel- 
lant is that the subpoena was not lawfully 
served upm him because ho had appeared 
voluntarily and therefore enjoyed some sort 
of fancied immunity from service. 

This contention of appellant that the sub- 
poena was illegally served is without the slight- 
est- foundation in reason. It is based upon a 
misinterpretation of an old case decided in the 
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Supremo Court of the District of Columbia, 
now United States District Court for the Dis- 
trict of Columbia, in 1874, in Wilder v. Welsh, 
1 MacArthur 5»><>. This case is cited by ap- 
pellant as establishing the principle that a 
witness was immune from the service of a 
subpoena. As a matter of fact, the case holds 
directly to the contrary. That was a case in 
which a motion was made to set aside the 
service of a summons upon the ground that 
the defendant in a suit, when the service was 
made upon him, was a witness from one of the 
States in attendance upon a congressional eom- 
iniltee under a subpoena and was, therefore 
exempt from process while in attendance, and 
in coining and returning from the city. The 
court held that the privilege of a witness be- 
fore Congress or any of its committees, stands 
on the same footing as the privilege of the 
members of that body, and lit til Ibis does not 
extend to freedom from the sendee of a simple 
summons but only to freedom from arrest. The 
court overruled the motion on the ground that 
no privilege had been violated. 

To urge that a person who voluntarily ap- 
pears before a Congressional Committee and 
is not only in the jurisdiction but the actual 



corporated in Defendant’s Opening Statement. 

One of appellant’s chief contentions is 
that he should have been permitted to have his 
substitute (Lapidus) read into the record of 
the hearing of the Committee as a legal objec- 
tion to the validity of the Committee process 
which would purge him of contempt for his 
refusal to appear before the very same Com- 
mittee upon which he had only a few days be- 
fore been pressing his “formal demands” for 
the right to appear. “Defendant’s Exhibit 5”, 
being the statement which Lapidus sought to 
read into the record upon behalf of Dennis, 
is not a statement of legal objections to his 
appearance before the Committee, and bears 
none of the characteristics of such a document. 
It is a long, tedious, irresponsible harangue, 
for nearly all of its length scurrilous and 
scandalous, and for the most part completely 
irrelevant. It does not content itself with a 
long and most insulting onslaught on the Com- 
mittee collectively and individually and a de- 
nunciation of their character both public and 
private, but included many others in no way 
connected with the Committee who had hap- 
pened to incur the displeasure of the appellant. 
Thus in this “statement”, which is relied upon 



subpoena by the Committee itself is preposter 
ous, 

On April 0, 1947, appellant failed to appear] 



presence of the Committee is exempt from I > n this court to show. that appellant was only 

— seeking to make a strictly legal objection to his 

appearance in response to process, the appel- 

u hint as part of his “legal objections” to not 

before the Connniitoe in response to the sub- 1 appearing " as not content with denouncing 
poena. Instead one Lapidus appeared and i k^e Theodore Bilbo and the late Eugene 
staled that lie (Lapidus) was a secretary of| l almadge but went on to denounce the former, 
the Communist Party and attorney for Dennis, • Attorney General of the United States, the 
that Dennis would not appear but had sent a! kite A. Mitchell Palmer, anil also the present 
long statement which he (Lapidus) proposed to respected head of the F. B. I. of the United 
read into the record. Since Lapidus had not \ Stales, J. Edgar Hoover, and others. He con- 
been subpoenaed by the Committee and was not eluded this with most sanguinary throats 
desired as a witness by the Committee he was as j .to the political revenge and punishment 
not permitted to substitute for Dennis nor to , "’inch he and his associates proposed to wreak 
read the purported statement of Dennis but on „ the personnel of the Committee and any 
won permitted to leave the statement with the I other who sympathized with or supported them 

Committee which later read the communication j m the forthcoming elections. 

hut did not include it in its report to the House, j 9^ col,rF0 > this was not a legal objection 
Upon proper citation by the House, Dennis I un <| was properly rejected by the Committee 
was indicted, tried and convicted for the crime j an “, ^ the trial court. t , 

of wilful default in failing to answer the sub- !\° first sentence was as follows: “This is 

poena. In view of the defense which appel- I to inform you that I shall not attend the _meet- 
lanl has attempted to set up in this case, it is I in P of your committee on April 9, 1947.” This 
to be remembered that the case now before this j " ils complete and adequate proof that the fail- 



eourl has nothing to do with the fact that 
Dennis is a Communist nor does it involve any 
question of Dennis refusing to answer ques- 
tions as to his political views or anything else. 
It has to do solely with the question of whether 



ure of appellant, Dennis, to respond to the 
subpoena was his deliberate and considered act. 

Appellant strenuously insists (p. 38 et seq. 
Appellant's Brief) that to make out a case of 
wilfulness under the statute it was necessary 



he wilfully failed to respond to the subpoena of i that the Government be required to allege and 



a lawful Committee of Congress. 

Thu so-called “statement” of Dennis was 



prove that the act of refusal shall have been 
done from a bad purpose or evil motive. Such 



actually sent to each member of the House ! j s As far J?»ck as American Sure- 

of Representatives by zealous friends of the I ty Co., of N.Y. v. Sullivan, 7 F. (2d) 605, it 
appellant. How many members of the House ! sa,d by Judge Learned Hand at page 606: 
actually read the document we have no means i * The word wilful, even in criminal statutes, 
of knowing, and it is immaterial. Wo say only ' means no more than that the person charged 
that we have read it. While it was rejected for (with the duty knows what he is doing. It does 
inclusion in the report of the Committee to 1 11 , ot 'J 100 . 11 that, m addition, he must suppose 
the House and was also rejected by the trial ! that he is breakmg the law. (Grand Trunk R. 
court, it is included in the record as part of 1 Co. v. U.S., 229 Fed. 116, 143 C.C.A. 392) . . . 
appellant’s case as Defendant’s Exhibit No. 5 1 ai1 ^ siting other cases. 

(Joint App. p. 395). This should be read in 1 In the well-known case of Townsend v United 
connection with Defendant’s Exhibit No. 3, 1 States, 95 F. (2d) 352, at page 358, decided 
which is a so-called proffer of proof to be in-! by this court in 1938, this court said: “On the 
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other hand, the genera] rule in criminal cases 
is that a mistake of law upon the part of the 
accused does not constitute justification, for 
his act; that, if he deliberately and intentional- 
ly commits the prohibited act, it is criminal, 
rcffnrdlats of h is In lief that iiis act lean law~ 
fill; except in eases where ignorance of the 
law may disprove the existence of a required 
specific intent . . . This is true even though 
the motive of the accused may be of the high- 
est, as in the case of one who believes that his 
act is part of his professed religion.” 

In the same case at pages 1157-8, this court 
said: “Appellant contends that under the 

statute here involved the first meaning men- 
tioned by the court, namely, ‘done with a bad 
purpose,’ is controlling. The cases cited by the 
court support that meaning and similar hold- 
ings are found in other cases, but, even though 
ft applied that meaning to the peculiar facts 
of that case, it is clear that the court did not 
intend to limit the application of the word 
‘wilful’ in all cases to ‘acts done with a bad 
purpose.’ The meaning of the word depends 
in large measure upon the nature of the crimi- 
nal act and the facts of the particular case. It 
is only in very few criminal cases that ‘wil- 
ful’ means ‘done with a bad purpose.’ General- 
ly, it means ‘no more than that the person 
charged with the duty knows what he is doing. 
It does not mean that, in addition, he must 
suppose that he is breaking the law.’ ” (Quot- 
ing from and with approval American Surety 
Case supra. 

Further at page 358 in the same case, the 
court said: “The appellant does complain, how- 
ever, that the court erred in excluding cer- 
tain evidence . . . sought to be introduced on 
the theory that it tended to prove justification 
for his act and hence to disprove willfulness. 
None of it was admissible on that theory and 
it was properly rejected by the trial court.” 

In the very recent case of Fields v. United 
States, decided by this court on October 27, 
19-17, 1(14 F. (2d) 97, we find the very question 
raised by appellant in regard to wilfulness. 

At page 99, this court said: “The principal 
issues raised on appeal are whether or not the 
court below erred in failing to direct a judg- 
ment of acquittal as to the second count; wheth- 
er or not the word ‘wilfully’, as used in the 
statute, implies an evil or bad purpose; and the 
related question of whether or not good faith 
has any bearing on the issue of willfulness. 
The last two issues arise from the court’s 
charge to the jury that an evil or had purpose 
is immaterial, and the court’s refusal to charge 
that appellant's acts asscrtedly constituting 
good faith had a bearing on the issue of wil- 
fulness . . . 

“Appellant contends that the word ‘wilful’ 
has a meaning which includes an evil or bad 
purpose when used in a criminal statute. We 
think the term has acquired no such fixed 
meaning according to the type of statute in 
which it is employed. The Supreme Court has 
said, long ago, ‘In construing a statute, penal 
as well as others, we must look to the object 
in view, and never adopt an interpretation that 
will defeat its own purpose, if it will admit 



of any other reasonable construction.’ ” l 

This court accordingly affirmed the judg- 
! mont of the District Court, 
j Appellant in his brief states (Br. p. 38) 

I that the Fields case was contrary to the views 
] of the Supreme Court. Apparently the Su- 
[ promo Court did not think so for it denied 
•certiorari in the Fields case on January 12, 

• 1948 ((‘>8 Sup. Ct. 355). 

So Jfar as the question of wilfulness is con- 
cerned, the Fields case cannot be distinguished 
from the instant case. That appellant’s action 
was intentional and deliberate was again made 
perfectly clear after Dennis had been convicted 
and before he was sentenced. Justice Pine 
said: “Mr. Dennis, the primary purpose of 
interrogating witnesses before Congressional 
committees is to assist Congress in formulat- 
ing legislation. This Committee desired your 
testimony. That has been denied to them by 
your refusal to appear and testify. Do you 
have a desire to appear before that Committee 
now and purge yourself of that contempt? 
If you do I might take action which I think 
will be just and proper under the circum- 
stances.” 

After consulting his counsel, Dennis at- 
tempted a long statement justifying his posi- 
tion in an apparent misunderstanding of the 
court’s question. When the question was re- 
I peated, Dennis declined and stated that he 
wished to stand on his statement. (Joint App. 
pp. 360-362). 

The mere fact that appellant claimed in 
his letter to the Committee to have consulted 
counsel and that his failure to respond to the 
subpoena was the result of his own legal 
opinion based upon consultation with his un- 
named counsel is no defense. If it were, many 
corporations, organizations and even individu- 
als would maintain counsel permanently for 
the purpose of advising them against doing 
anything that they do not wish to do. Certainly, 
the letter of appellant (Def. Ex. 5) was not 
the statement of any legal objection and could 
not possibly have been considered as represent- 
ing any advice of counsel. Nor was the so- 
called “proffer of proof” (Def. Ex. 3) any offer 
of any legal evidence whatever. Both were 
properly excluded by the trial court. 

Appellant strongly urged that the court erred 
in denying appellant’s motion to transfer the 
cause from the District of Columbia, and in 
overruling his challenge of all talesmen who 
wore employees of the United States Govern- 
ment. There is no merit in either contention. 
On voir dire, prospective jurors were care- 
fully interrogated by the court and counsel. 
Two jurors were excused for cause as having 
formed opinions. As the jury was finally 
constituted only three had even as much as 
heard of the case by reading the newspapers 
and two of them had merely “scanned the 
headlines.” In view of this exhaustive in- 
vestigation and the repeated assertion of the 
complete absence of prejudice the contention 
as to the jury seems pointless. 

Jury service is not only a duty of citizenship, 
it is a right as well. Blanket disqualification 
for jury service would operate as a bill of 

'The Emily and The Caroline, 9 Wheat. 381, 388 
(U, S. 1824) . 






